
THE ASSOCIATION OF GLOBAL CUSTODIANS

TH( BANK OF NEW YORK COUNSEL TO THE ASSOCIATION:

BROWN BROTHERS HARRIMAN BAKER _ MCK(NZIE

Cri'IBANK. N .A. B I B CONNECTICUT AVENUE. N .W.

DEUTSCHE BANK "I_U_I" CONPANY AMERICA_ WASHgNGTON. D.C. 2000_
_NVESTOR$ BANK _ TRUST COMPANY

JPMORGAN CHASE BANK TELEPHONE: 202/452-70 I 3

MELLON FINANCIAL FACSIMILE: 202/452-7074

"_-IE NORTHERN TRUe1" COMPANY

RBC GLOBAL S(RVICES

STARE STREL='T BANK AND "t_UST COMPANy

October23, 2002

VIA E-MAIL AND AIR COURIER

PermanentBureau
Hague Conferenceon PrivateInternationalLaw
Scheveningseweg6
2517 KT The Hague
Netherlands

Attn: ChdstopheBemasconi,FirstSecretary
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4 as Set Forthin PreliminaryDocumentNo. 16 (September2002)

LadiesandGentlemen:

The Associationof GlobalCustodians("Association"),an informalgroup of tan
NorthAmericanbanksthat are majorprovidersof globalcustodyservicesto institutional
investors,1 has followed closely the development of the Proposed Conventionand
particularly those provisionsthat would determine the law applicable to rights in
securities held through an intermediary in a multi-tieredholding system.2 In that
connection,the Associationsubmitsthis comment on Article 4 ("Determinationof the

1 The RBC GlobalServices, the globalcustodybusinessof Royal Bank of
Canada, becamea memberof the Associationon September1, 2002.

2 The Associationpreviouslysubmittedcomment letters on this issue on
October 31, 2001, March 15, 2002 and May 15, 2002. In addition,severalmembers
havebeen activeparticipantsin the deliberationsof the U.S. delegation. The members
of the Associationwouldbe directlyaffected,bothintheir capacityas custodiansand in
their capacity as holder_ of security interests,by the provisionsof the Proposed
Convention.
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applicablelaw- Primaryrule")as set forth in PreliminaryDocumentNo. 16 (September
2002) ("OptionA+") andPreliminaryDocumentNo. 15 (June2002).

General Am)roach to Detenninlna Governing Law

As proposedin PreliminaryDocumentNo. 16, OptionA+ wouldprovide:

The lawapplicableto all the issuesinArticle2(1) isthe law inforce in the
State agreed by the account holder and the relevant intermediary as
governingthe accountagreementor, if they have agreed that anotherlaw
is applicableto all suchissues,that otherlaw.3

The Associationsupportsthis formulationof Article 4. As discussedin our prior
letters, the Associationbelieves that the standards by which the applicable law is
determinedshould be consistentwith the practicesof custodianbanks and should
provideas much certaintyas possible. In additionand as also noted in our earlier
letters, thereshouldbe reasonablelatitudein the selectionof the applicablelaw, based
on where the key account-ralatedactivities of the intermediaryoccur. Option A+
achievesallof theseresults.

PreliminaryDocumentNo. 15 (June 2002) containedtwo alternativeversionsof
Article4(1) -- OptionA and OptionB. OptionA providedthat the law applicableto the
issues specified in Article 2(1) of the ProposedConventionis "the law of the State
agreed by the account holderand the relevant intermediaryas the State whose law
governsthose issues." OptionB providedthat the governinglaw is that "ofthe State

3 Consistentwiththis redraft,PreliminaryDocumentNo. 16 also statesthat
a definitionof the term "accountagreement"willbe addedto the definitionsin Article1.
This newdefinitionwouldprovide:

=accountagreement" means the agreementbetween the accountholder
and the relevantintermediarygovemingthe securitiesaccount;

The Explanatory Report would state the "account agreement" need not be
containedin a singledocument,but may consistof more than one document,including
side agreements. This statementis intendedto clarifythat a side agreementmay be
executed specifyingthe goveming law without otherwise amending a pre-existing
custodyagreement.
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agreed by the account holderand the relevantintermediaryas the State in whichthe
securitiesaccountis maintained."We believethat OptionA+ as set forth in Preliminary
DocumentNo. 16 issuperiorto eitherOptionA or OptionB.

Option B is especiallyunsatisfactory because, as emphasized in our eadier
lettersto the Bureau,in modem,multi-jurisdictionalcustodypractice,the conceptof the
place where an account is maintained has no generally understood meaning.
Therefore, the use of a test, like Option B, that is dependenton that conceptwould
necessarilyresult in uncertaintyand the riskof posthocjudicialreviewthat couldupset
the expectations of the parties. The possibilityof courts second-guessingthe
determinationsof the intermediaryand the account holder concerningwhether the
account is maintained in a particularjurisdictionwould undermine a key goal of the
Convention- certaintyand reliabilitywithrespectto the creationandperfectionof rights
inindirectlyheldsecurities.

While preferable to OptionB, OptionA wouldrequire costlyrevisionof existing
custodycontracts-- which typically lack provisionsidentifyingthe law govemingthe
issuesaddressedinthe Convention. Alternatively,OptionA wouldrequirethe inclusion
of a provision,such as Article 20, addressingthe constructionof existingcontracts;
agreementon the scopeand applicationof such a provisionmay, however,be difficult
to achieve. OptionA+ in PreliminaryDocumentNo. 16avoidsbothof theseproblems.

For these reasons,we stronglyfavor Option A+. However, in the event that
OptionA+ is not adopted, we would recommendOptionA as set forth in Preliminary
DocumentNo. 15, ratherthanOptionB.

Article 4(1_(d_

The Associationalso urgesthat the Conventionretain the bracketedphrase in
Article 4(1)(d) (=[, whether alone or together with other offices of the relevant
intermediaryor withotherpersonsactingfor the relevantintermediaryin thator another
State]"). We believethatthislanguageis importantto the workabilityof Article4.

Article 4(1)(d) providesthat there is a sufficientnexusbetween a State andthe
intermediaryif the intermediaryis, in that State, "otherwiseengaged in a businessor
otherregularactivityof maintainingsecuritiesaccounts[,whetheraloneor togetherwith
other officesof the relevant intermediaryor with other personsacting for the relevant
intermediaryin that or anotherState]." Both PreliminaryDocumentNo. 15 and No. 16
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enclosed the final clause of Article 4(1)(d) in brackets, apparently to reflect the
possibilitythatthesewordswouldbe deletedfrom thefinal textof Article4.

We urge the Conventionto retainthe bracketedlanguage. The maintenanceof
securitiesaccountsby custodianbanksoperatingin multiplejudsdictionsoften involves
coordinatedactivitiesthat occurinseveraldifferentofficesof the intermediaryandat the
offices of agents and other service providers retained by the intermediary. The
bracketedphrase recognizesthat reality. Its deletioncould createan unfortunateand
unhelpfulnegativeimplicationthat, in order for the nexustest to be satisfied,allof the
intermediary'sactivitiesmustoccur withinthe State and at a singleoffice. Any such
interpretationwould be highly impractical and inconsistentwith modern custody
practice.

The Association appreciates the opportunity to comment on Preliminary
Document No. 16 and supports the Conference's efforts to create greater certainty
concemingthe lawthat governscross-borderfinancialcollateralarrangements. If you
have any questionsconcerningthese comments,or requireinformationconcemingthe
activitiesand practicesof globalcustodians,pleasecontact the undersignedat 202/452-
7013.

Sincerely,

DanielL. Goelzer

cc: JoyceHansen
FederalReserve Bankof NewYork
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