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Commissioner Mark W. Everson
internal Revenue Service,
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Washington, D.C. 20.22:4

September 28, 2006

Re: Urgent: Request for Delay in Implementation of User Fee for Processing of
Treaty Residency Ce_ifications

Dear Commissioner Everson:

On belhalf of the Associat:ion of Global Custodians (the ':'Association"), I am writing to urge,
"you to delay the, ,effective date of Revenue Procedure 2006-35, 20,06-37 LR.B, issued on
August 24, 2006, which would impose a new user fee on the processing of Forms 88.02,
Appli,cati,on for United States Residency Ce_ification, submitted with a postmark date on
or after October 2, 2006. We respectfu:lly and urgently request that the revenue
procedure be delayed to apply only to Forms 8802 submitted to the Internal Revenue
Service on or after March 1, 20,07.

By way of introduction, the Association is an informal group consisting of the significant:
global custodians for cross-border portfolio iinvestments. The Association's ten members,
listed on the letterhead above, hold customer assets approximatiing $55 tdilllion in value,

which include the v:ast majority of cross-border portfolio investments in equi_ securities.

On September 19, :2006, representatives of the Association met with representatiives of
the Internal Revenue Service in a teleconference chaired by Susan Carol of the Service.
The purpose of the call was to discuss the user fee issue. Although the Service
representatives assured the Association representatives that their concerns would be
rellayed to key decision makers, no assurances were given regarding what, if any, prompt
action would be unde_aken to avert what could be an impending capital markets

by the imposit:ion of the user fees on October 2, 2006, as now
contemplated by the revenue procedure.

When a foreign corporation pays a dividend to a portfolio U.S. investor,, it usually
withholds a tax, often at 30 percent of the: gross amount of the dividend, imposed by the
jurisdiction in which the corporation is resident. Income tax treaties between the, United
States and the foreign country in which the payor corporation is resident often reduce that
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withho[Idingtax to 15 percent. Most foreign governments, however, will not confer the
rate reduction unless a certificate of residency is proviided to the actual payor of the
dividend resident in its country ,(ca!lied the "withholding agent:"), certified by the taxing
authority of the beneficial owner's resid!ence country. The certiificate indicates that the
Ibeneficia_ owner is a resident of that country for income tax purposes and is entitled to
benefits under the treaty between that country and the United S_tes. If the residency
certificate is not presented in advance of the dividend payment, the withhol[dliing agent wiU
withhold tax at the statutory rate. Although the beneficial owner can theoretically procure
a refund of the over-withheld tax:, iin many countries the refund can take many years to
obtain, amounting to an effective denial of treaty benefits. To make portfolio investment:
by U.S. persons in foreign corporations feasible, it is thus imperative that the residency
certificate be submitted to the withholding agent prior to the dividend payment.

Many foreign corporations [pay dividends only annually in March or April[. In the case of
U.S. investors, it iis :thus necessary for the Service to issue the residency certificate (the
Form 6166) to the investor by the end of February in order to ensure timely compliance
with foreign government requirements. Because the form on which the investor applies
for the Form 6166, the Form 88,02 referenced above,, may not, according to the Service's
instruction to the Form, be submitted for the following calendar year prior to December 1
of the current calendar year, there is effectiivelly a window of approximateliy three months
,during which the vast: majority of Fo_s 8802 must be submitted to andl processed by the

For several years prior to the issuance of the revenue procedure on August 2:4, the
Association has met and otherwise communiicated with the Service regardliing various
infirmities in the, Forms 88.,02 and 6166 and their processing that have resulted in delays
of the issuance of the residency certificates beyond the dlates on which they must be
submitted to the foreign governments so as to avoid the loss of treaty benefits.
Association has been working with the Service to solve these problem,s, with progress
s_ow and mixed.

The Association was thus much surprised when, on Augus:t 24, the Service announced
the new user fee with a mere five weeks lead time, to implement the systems necessary to
pay the fee. While the Association objects to the fee on the merits (notably, the United
States is the only country, to our know_edge, that imposes such a fee to obtain a

ce_ificate), our immediate, critical concern is that the timetable for the
requirement to include a user fee with each Form 8.80,2 submitted will prove a serious
setback to our efforts to accelerate the processing of Forms 880,2 and result in the, further
loss of treaty benefits by many

The Service has advised Association representatives that: if the person at the Phi]iadelphia

Service Center processing the Form 880,2 bel[ieves the amount submitted with the Form to be
incorrect, !he or she will suspend the processing of the Form and try to contact: the person at the
Association member institution to sort: out the problem. Given, As sociiation members' prior
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if the user fee must be imposed (land we _reiterate our opposition thereto), a delay until
March 1, 2007, when the current season for processing Forms 8802 with respect to
dividends to be paid during calendar 2007 will have for the most part concliuded, would
give the Service and the Association, whose members will absorb the vast bulk of the
fees, several months to work out a system in which the fee can be paid and processed
without causing significant delay in the issuance, of the residency certificate.

Again, our major concern is that the fee is being imposed without giving the custodian
banks responsible for processing the Forms 8802 - and probably the Internal Revenue
Service as well - sufficient time to establish a workable system for associating a fee with
a Form 8802, ascertain any errors, correcting any errors, and still obtainiing a completed
Form 6166 in time to avoid over-withholding by the foreign government. The market for
cross-border portfolio investments entitled to treaty benefits is huge, and any change as
significant as the imposition of a user fee for obtaining the residency certificate on which
the whole market depends must be approached with sensitivity. Our fear is that October
2 will arrive with both the custodian banks and the Service unprepared to deal with the
new reality, a chaotic situation in which U.S. investors suffer the denial of treaty benefits
to which they are entitled.

We are attaching our minutes of our teleconference with your staff to provide more det:ail
on the substance of the Association's concerns with the new rule. We would be, glad to
discuss this matter further with you and/or your staff at your very eadies:t convenience.

Very truly yours,

Peter M. Daub
Baker& McKenzie LLP
Counse=l to the Association

Attachment- Minutes of the September 19, 20,06 Teleconference Between the linternal
Revenue Service and Industry Participants Regarding the Form 8.802 User

experiences, we are not confident that delays can be avoiided in this fashio,n, especia!_y since the
fee wilm be _irst imposed during the season in whiich the, largest vol!ume of Forms 880,2 are

In addition, we note that if the fee, for a single Form 880,2 is arguably iincorrect, de_ays
and moss of treaty benet]ts could result for investors who have nothing to do with the aHegedlly
incorrect fee other than having been included in the same, submission under the same check.



Commissioner Mark W.. Everson
Internal R,evenue Service

September 28, 2006

OC: Eric Sol!omon

Acting Assistant Secretary (Tax Policy)
Department of the Treasury

Frank Y. Ng
Deputy Commissioner
Large and Mid-Size Business (lintemational)
Internal Revenue Service

DonaJd Korb
Chief Counsel
Intemal Revenue Ser.

Hal J. Hicks
International Tax Counsel

Department of the Treasury

Conference call attendees:

Marion Boyle

internal Revenue Service:

EMin Hedigepeth
Deputy Director
Internal Revenue Service

Susan Carol Quyen Huynh

Internal Revenue Serviice Internal Revenue Service,

Steven Musher
Associate Chief Counsel
Internal Revenue: Ser.

Eva Williams

Progiram Analyst
Ilntemal Revenue Service

,Glenn Coles
Field Director
Internal Revenue Service

Elizabeth Ka_on
Branch Chief
Internal Revenue Service

Walter Hards Patricia Valanciius,

internal Revenue Service Internal Revenue Service

WASDMS-#730710,6-v4


